THE CRISIS OF FREEDOM

Simon Kenton spent an adventur-
ous life in the West. Rising from a
daring 19-year-old scout to become
a brigadier general of militia, he
fought the British and Indians for
40 tumultuous years. He was cap-
tured twice by Indians, and twice
escaped. Perhaps his chief claim
to fame is that he once saved the
life of that other and better-known
American folk hero, Daniel Boone.

matter how distasteful subservience to England might be. "It will not be an
easy matter/' he asserted, "to bring the American States to act as a nation;
they are not to be feared as such by us." Convinced, indeed, that the United
States was about to fall apart, Britain sacrificed long-range friendship for
short-term profits. John Adams, America's first minister to England, was cool-
ly treated. The British did not trouble to send a minister to America. Until
Congress could regulate commerce and impose tariff prohibitions, Jay was
powerless to extort a trade treaty from England.

Still more ominous to the new nation's security was Britain's refusal to
withdraw troops from the frontier posts on American soil. As Jay saw it,
Britain held them "as pledges of enmity/' and used them to stir up Indian
unrest. To preserve peace, Jay advised Congress, America must be prepared
for war. But America, which had abruptly disbanded its army, was not
equipped to fight a full-scale war with a great power, or even, for that matter,
able to pacify Indians.

Jay conceded that Britain had some justification for its arrogant course, for
America was flagrantly ignoring two provisions of the peace treaty. One state
after another had put obstacles in the way of British creditors trying to collect
prewar debts. The Virginia debtors were the largest single group that owed
money to Britain, and their spokesman, Patrick Henry, got the Virginia As-
sembly to defeat an attempted repeal of laws nullifying the debts. Although
Virginia finally did pass a bill that validated English claims, it had a provi-
sion that kept it from going into effect until Britain evacuated the frontier
posts and paid for the slaves taken from patriot planters during the war. The
fact is that few of the Virginia debtors had either the means or the inclination
to fulfill the debt provisions of the peace treaty. In the end, it was neither state
legislatures nor federal courts that secured payment of the debts. Under the
settlement agreed on by the Jay Treaty of 1794, the national government took
over most of the burdens of the private debtors.

nn HERE was another provocation to England: the continued confiscation by
JL the states of Tory property in violation of the peace treaty. Indeed, the
confiscations had been stepped up sharply after the war was over. National-
ists who felt that America's good name required observance of the treaty
thought this vindictive. But the Confederation, which had been unable to
prevent Tories from being lynched in the South or tarred and feathered in
New Jersey, was poorly equipped to compel the states to honor the unpopular
provisions of the peace treaty.

The confiscation issue was soon tested in New York. In 1783 the state leg-
islature passed an act enabling those who had fled from the enemy to sue for
damage done to their property during their absence; defendants could not
justify damage by citing any military order or enemy command. Soon after
this act was passed, Elizabeth Rutgers sued a wealthy Tory merchant named
Waddington, who had operated her brewery under British military orders aft-
er she had fled New York City in 1776. Alexander Hamilton defended the
Tory, at considerable peril to his popularity, and won the case. The court re-
fused damages for the period when the brewery was used "for the carrying on
of the war/' in effect annulling the statute as contrary to the treaty (and also
anticipating the doctrine of judicial review). Both Hamilton and the court
were denounced for upholding the treaty, but Washington supported them,
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